STATE OF MINNESOTA -
IN SUPREME COURT
C3-84-2138

PROMULGATION OF AMENDMENTS ORDER
TO THE RULES OF EVIDENCE

WHEREAS, the Supreme Court Advisory Committee on Rules of Evidence has
recommended certain amendments to the Rules of Evidence, and

WHEREAS, the Supreme Court held a hearing on these amendments on October
11, 1989, and

WHEREAS, the Supreme Court extended the time for written comments on the
proposed amendments until November 15, 1989, and is fully advised in the premises,

NOW, THEREFORE, IT IS HEREBY ORDERED:

1. The attached amendments to the Rules of Evidence be, and the same

hereby are, prescribed and promulgated for the regulation of the practice and

procedure of law in the courts of the State of Minnesota.

2. The inclusion of Advisory Committee comments is made for convenience

and does not reflect court approval of the comments made therein.

3. These amendments to the Rules of Evidence shall be effective January 1,

1990.

Dated: December 28, 1989

W OFFICE OF ™™ BY THE COURT
APPELLATE COURTS
DEC 281989, Mlj GMM

| eter S. Popovich, Ch1e ustice
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AMENDMENTS
RULES OF EVIDENCE

C3-84-2138
ARTICLE 1. GENERAL PROVISIONS
* kX
Rule 103. Rulings on Evidence
® % ok

(b) Record of offer and ruling. The court may add any other or further
statement which shows the character of the evidence, the form in which it was offered,
the objection made, and the ruling thereon. n r f he cour
place its ruling on the record. The court He may direct the making of an offer in
question and answer form. . v .

(d) Error. Nothing in this rule precludes taking notice of errors in
fundamental law or of plain errors affecting substantial rights although they were not
brought to the attention of the judge court.

Committee Po?u:ient--lmgg

The rule continues the existing practice of requiring not only a timely objection,
but a specific objection unless the context of the question makes the grounds for
objection obvious. See Kenney v. Chicago Great Western Ry., 245 Minn. 284, 289, 71
N.W.2d 669, 672, 673, certiorari denied 350 U.S. 903, 76 S.Ct. 182, 100 L.Ed. 793 (1955);
Adelmann v. Elk River Lumber Co., 242 Minn. 388, 393, 394, 65 N.W.2d 661, 666

(1954). Under current practic otion in li rike or prohibit the
introduction of evidence operates as a timely objection and obviates the requirement of

any further objection with respect to such evidence. If the Court excludes evidence, an
offer of proof must be made to preserve the issue for review unless the substance of
the evidence is apparent from its context. See Auger v. Rofshus, 267 Minn. 87, 91, 125
N.W.2d 159, 162 (1963); Wozniak v. Luta, 258 Minn, 234, 241, 103 N.W.2d 870, 875
(1960); Minn.R.Civ.P. 43.03, see also Minn.R.Civ.P. 46, 59.01(6), and Minn.R.Crim.P.
26.03 subd. 14(1).

This rule is adapted from Minn.R.Civ.P. 43.03. In order to determine on review
whether or not a substantial right of a party was affected by the exclusion of evidence
the reviewing court must have some information as to the nature of the excluded
testimony. Parties are entitled to have the rulings of the court placed on the record if
they so request. The rule gives the court authority to require that the offer of proof
be in question and answer form to provide an accurate record for review. It would also

be permissible to allow cross-examination of the witness making the offer of proof.
* % %

Rule 104. Preliminary Questions

(a) Questions of admissibility generally. Preliminary questions concerning
the qualification of a person to be a witness, the existence of a privilege, or the
admissibility of evidence shall be determined by the court, subject to the provisions of
subdivision (b). In making its his determination it ke is not bound by the rules of

evidence except those with respect to privileges.
LI B ]




(c) Hearing of jury. Hearings on the admissibility of confessions shall in all
cases be conducted out of the hearing of the jury. Hearings on other preliminary
matters shall be so conducted when the interests of justice require or, when an accused
is a witness, and i#f-he so requests.

(d) Testimony by accused. The accused does not, by testifying upon a
preliminary matter, become subject himself to cross-examination as to other issues in

the case.
k %k ok

Rule 106. Remainder of or Related Writings or Recorded Statements

When a writing or recorded statement or part thereof is introduced by a party,
an adverse party may require him the introduction at that time of to-introduce any
other part or any other writing or recorded statement which ought in fairness to be
considered contemporaneously with it.

ARTICLE 2. JUDICIAL NOTICE

Rule 201. Judicial Notice of Adjudicative Facts
(a) Scope of rule. This rule governs only judicial notice of adjudicative facts
in civil cases.
* & %

(g) Imstructing jury. In-a-civil-action—er-proceeding Tthe court shall instruct
the jury to accept as conclusive any fact judicially noticed. Ira-eriminat-case;—the—court
shall-instruct-ajury-that-it-may—but-isnot-required—to;-accept-as-conclusive-any-fact

1+ 1]

Commttee Comment-lmg_g

Th vernin udlc no1ex L ivil cases Tlgum_o_f
0 : tice i iminal cases is unsettled and not

approp nate f r ification. Whlle I 1s understc d h ial j hould not direct

L RZAINSL an a S s Ase 8 less pg o extent to which the
court judici ot' f uncontested and uncontradictable peripheral facts or
facts establishing venue. See e.g. State v. White, 300 N.W.2d 176 (Minn, 1980); State v.
Trezona, 286 Minn. 531, 176 N.W.2d 95 (1970). Trial rts sh rel applicable
case law to determine the appropriate use of judicial notice in criminal cases.

* % %k

The conclusive nature of judicially noticed facts in civil cases is consistent with

the restnctlons wh1ch the rule places upon the kmds of facts whlch can be Judlcxally
notlced ] je) o : : " ;

ARTICLE 4. RELEVANCY AND ITS LIMITS

LI

Rule 404. Character Evidence Not Admissible to Prove Conduct; Exceptions;
Other Crimes
(a) Character evidence generally. Evidence of a person’s character or trait

of his character is not admissible for the purpose of proving that-he-acted action in
conformity therewith on a particular occasion, except:




(1) Character of accused. Evidence of a pertinent trait of his character

offered by an accused, or by the prosecution to rebut the same;
* * &

(b) Other crimes, wrongs or acts. Evidence of another crime, wrong, or act
is not admissible to prove the character of a person in order to show
action in conformity therewith. It may however, be admissible for other purposes, such
as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or
absence of mistake or accident. In a criminal prosecution, such evidence shall not be
admitted unless the other crime, wrong, or act and the part1c1pat10n in it by a relevant
person are proven by clear and convincing evidence. Evidence of past sexual conduct of
the victim in prosecutions under Minn, 9 i erned
Minn R.Evid. 412.

te)—Past-conduct-of-victimof-certainsex—offenses;[Now Rule 412]
Committee Comment--197789

® &k ¥

The subdivision [(b)] suggests certain purposes for which evidence of other acts
or crimes may be admitted subject to the provisions of rRule 403. The list of
acceptable purposes is not meant to be exclusive. See Minn.R.Crim.P. 7.02 which
provides that the prosecuting attorney must give notice of certain additional offenses
that might be offered pursuant to this rule of evidence. See also State v. Billstrom, 276
?/Iinn.) 174, 149 N.W.2d 281 (1967); State v. Spreigl, 272 Minn. 488, 139 N.W.2d 167
1965).

The Committee has revised Rule 404 din ntence which codifies
Minnesota case law. State v. Billstrom,

The Committee renumbere in
evxdence of the victim’s past sexual g@@g; §g a gﬂ B_ulg 412 to_conform gg §
numbering in the Federal es of Evidenc f Eviden

[Comments to Rule 404 (¢) have been moved to the Comments for Rule 412]
Rule 405. Methods of Proving Character

* k%

(b) Specific instances of conduct. In cases in which character or trait of
character of a person is an essential element of a charge, claim, or defense, proof may
also be made of specific instances of his that person’s conduct.

* % %

Rule 406. Habit; Routine Practice
Evidence of the habit of a person or of the routine practice of an organization,
whether corroborated or not and regardless of the presence of eyewitnesses, is relevant

to prove that the conduct of the person or organization on a particular occasion was in
conformity with the habit or routine practice.

Committee Comment-197789

The change in the title of the rule conforms the title to the text of th rule and
to _the t1§1e of the corresponding Federal Rule and L!glfg_rm_ Rule 406. Habit is not

defined in the rule, but the definition as set forth in McCormick is generally accepted
and should be used in conjunction with this rule. Whereas character evidence is
considered to be a "generalized description of one’s disposition, or of one’s disposition in
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respect to a generalized trait," habit describes "one’s regular response to a repeated
specific situation." C. McCormick, Evidence § 195 (2d ed. 1972). Whether the response
is sufficiently regular and whether the specific situation has been repeated enough to
constitute habit are questions for the trial court. See Lewan, Rationale of Habit
Evidence, 16 Syracuse L. Rev. 39 (1964). The Court should make a searching inquiry to
assure that a true habit exists. Once it is established that a habit does exists testimony
as to that habit is highly probative. Such testimony has been received in Minnesota
Courts. See Department of Employment Security v. Minnesota Drug Products, Inc., 258
Minn. 133, 138, 104 N.W.2d 540, 644 (1960); Evison v. Chicago St. Paul, Minneapolis &
Omaha Ry., 45 Minn. 370, 372, 373, 48 N.W. 6, 7, 11 (1891).

Rule 407. Subsequent Remedial Measures
® &k %
Committee Comment--197%89

The rule reflects the conventional approach to the admissibility of subsequent
remedial measures. Based on policy considerations aimed at encouraging people to
make needed repairs, along with the real possibility that subsequent repairs are
frequently not indicative of past fault, such evidence is not admissible to establish
negligence or culpable conduct. The evidence might be admissible to establish other
controverted issues in the case or for impeachment purposes. The rule is consistent
with existing Minnesota practice. See Faber v. Roelofs, 298 Minn, 16, 20-23, 212
N.W.2d. 856, 859-860 (1973).

Under the rule subsequent remedial measures can be admissible to establish
feasibility of precautionary measures in any case where such feasibility is in issue.

wis)eseny “h. ~ U oS i1 Uil OUl X1
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design defect cases. See Kallio v. Ford Motor Co.. 407 N.W.2d 92 (Minn. 1987).
rejecting Ault v. International Harvester Co., 13 Cal.3d 113, 117 Cal.Rptr. 812, 528 P.2d
1148 (1975). ittee is of the view that such measures are also inadmissible in
failure to warn cases in view of Bilotta v. Kelly Co. Inc.. 346 N.W.2d 616 (Minn. 1984).
which held that design defect and failure to warn cases can be submitted to the jury on
a_single theory of products liability. See DeLuryea v. Winthrop Laboratories, 697 F.2d
222 (8th Cir, 1983).

* k%

Rule 411. Liability Insurance

Evidence that a person was or was not insured against liability is not admissible
upon the issue whether he the person acted negligently or otherwise wrongfully. This
rule does not require the exclusion of evidence of insurance against liability when
offered for another purpose, such as proof of agency, ownership, or control, or bias or
prejudice of a witness.

* ok %

Rule 412. Past Conduc Victim o n

(1) In a prosecution under Minn.Stats. 609.342 to 609.346, evidence of the
victim’s previous sexual conduct shall not be admitted nor shall any reference to such
conduct be made in the presence of the jury, except by court order under the
procedure provided in rule 404—c) 412. Such evidence can be admissible only if the
probative value of the evidence is not substantially outweighed by its inflammatory or
prejudicial nature and only in the following circumstances:

4




(A) When consent of the victim is a defense in the case,

(i) evidence of the victim’s previous sexual conduct tending to establish a
common scheme or plan of similar sexual conduct under circumstance similar to the
case at issue, relevant and material to the issue of consent;

(ii) evidence of the victim’s previous sexual conduct with the accused; or

(B) When the prosecution’s case included evidence of semen, pregnancy or
disease at the time of the incident or, in the case of pregnancy, between the time of
the incident and trial, evidence of specific instances of the victim’s previous sexual
conduct, to show the source of the semen, pregnancy or disease.

(2) The accused may not offer evidence described in rule 484—e)3) 412 (1)
except pursuant to the following procedure:

(A) A motion shall be made by the accused prior to the trial, unless later for
good cause shown, setting out with particularity the offer of proof of the evidence that
the accused intends to offer, relative to the previous sexual conduct of the victim.

(B) If the court deems the offer of proof sufficient, the court shall order a
hearing out of the presence of the jury, if any, and in such hearing shall allow the
accused to make a full presentation of his the offer of proof.

(C) At the conclusion of the hearing, if the court finds that the evidence
proposed to be offered by the accused regarding the previous sexual conduct of the
victim is admissible under the provisions of rule 404~y 412 (1) and that its
probative value is not substantially outweighed by its inflammatory or prejudicial nature,
the court shall make an order stating the extent to which such evidence is admiasible.
The accused may then offer evidence pursuant to the order of the court.

(D) If new information is discovered after the date of the hearing or during the
course of trial, which may make evidence described in rule 484—c)<H 412 (1)
admissible, the accused may make an offer of proof pursuant to rule 464—e)~2) 412 (2),
and the court shall hold an in camera hearing to determine whether the proposed
evidence is admissible by the standards herein.

Committee Comment--197789
® k%

The original draft of the rules contained a proposed rule which was intended
to preserve the holdings of State v. Zaccardi, 280 Minn, 291, 159, N.-W.2d 108 (1968)
and State v. Warford, 293 Minn. 339, 200 N.W.2d 301 (1972), cert. denied 93 S.Ct. 1388,
410 U.S. 935, L.Ed.2d 598 (1973). While the Committee was drafting the rules, the
Legislature passed an extensive revision of the law relating to sex offenses. Criminal
Code of 1963, ch. 374, 1975 Minn.Laws p. 1244, codified at Minn.Stat. § 609.341-.35
(Supp.1975). Included in the legislation was Minn.Stat. § 609.347 (Supp. 1975), which
contained provisions relating to evidence, procedure, substantive law and jury
instructions. During the public hearings held on the rules, various persons appeared
before the committee and a number of written comments were received, all in support
of the provisions of Minn.Stat. § 609.347 (Supp.1975). As a result, the Committee
decided to revise the original proposed evidentiary rule to incorporate the evidentiary
and procedural provisions of the statute.

It is the intent of the Committee that subdivisions 1, 2, and 5 of the statue shall
not be affected by the rule. Subdivision 1 relates to the weight of evidence; subdivision
2 relates to the substantive law defining the offenses; and subdivision 5 concerns jury
instructions. It was the opinion of the Committee that none of these subjects should
be incorporated into evidentiary rules. Accordingly, it is the Committee’s intent that
these subdivisions shall continue in effect after the rules take effect.

Subdivision 3 of the statue relates to admissibility, and subdivision 4 relates to
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the procedure for determining admissibility. Both of these subjects are properly within
the scope of evidentiary rules, and the Committee incorporated their substance into the
revised rule 464¢e) 412. The revised rule contains the substance of the statute’s
provision that evidence of the victim’s previous sexual conduct can only be admitted in
limited circumstances and the provision for mandatory notice and hearing before such
evidence can be admitted.

The committee made various changes, some of style and some of substance.
Among the changes of style are the substitution of the words "accused" for defendant"
and "victim" for "complainant: so as to be consistent with the balance of rule 404.

Although the Committee agreed in substance with the thrust of the statue,
because of the many questions that were created by the language in the statue, the
Committee could not recommend the entire statute as drafted. For example, although
it appears that the purpose of the statute was to eliminate the unwarranted attack on
the victim’s character when such evidence does not relate to the issues at trial, the
effect of the statue could be the opposite. Subdivision (3)(a) suggests that the victim’s
past sexual conduct would be admissible to prove "fabrication." This could have the
effect of expanding the use of past sexual conduct to all contested trials, an unwise
result that seems inconsistent with sound policy and the purposes of the legislation.
The evidentiary rule does not make past conduct admissible to prove fabrication.

The statute did not make it clear that consent and identity of semen, disease, or
pregnancy are the only two issues to which evidence of the victim’s prior sexual conduct
should be admitted. Furthermore, it is not clear from the statue the extent to which
prior sexual conduct with the accused is admissible. The evidentiary rule makes it clear
that this evidence is only admissible when consent or identity is in issue. Finally,
portions of the statue could be subject to constitutional attack on due process or right
of confrontation grounds. As a consequence, the Committee re-drafted these sections
trying to remain true to the overall legislative intent which the Committee endorses.

The statue recognized three situations in which previous sexual conduct of the
victim would be relevant and admissible. The first of these occurs when consent is in
issue. Prior sexual conduct is offered in order to give rise to an inference that the
victim acted in conformity with that past conduct on a particular occasion. In the case
of a victim of a sex offense, this is only relevant to prove that the victim consented to
the act. If consent is not a defense, as, for example, the accused denies he was
involved in the incident, evidence of the victim’s past conduct is not relevant. This
type of evidence is treated in rule 404t} 412 (1). The rule recognizes the same two
categories of such evidence recognized by the statute: evidence tending to show a
common scheme or plan [subsection (A)(1)]; and evidence of conduct involving both the
accused and the victim [subsection (A)(ii)]. As in the statute, the rule allows only these
two categories of past sexual conduct to be admitted to prove consent.

The second situation in which evidence of the victim’s previous sexual conduct
can be admitted under both the statue and the rule occurs when the prosecution has
offered evidence concerning semen, pregnancy or disease, to show either that the
offense occurred or that the accused committed it. In this case the accused may offer
evidence of the victim’s specific sexual activity to rebut the inferences raised by the
prosecution’s evidence. Rule 404t} 412 (1) (B). In this situation consent is not
material, and the rule admits such evidence without requiring consent to be a defense.

The third situation in which the statute admitted evidence of previous sexual
conduct occurs when the victim testifies specifically concerning such sexual conduct--or
more probably, lack of sexual conduct--on direct examination. The statute allowed
evidence of previous sexual conduct to impeach the victim’s testimony. Minn.Stat. §
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609.347, Subd. 3(d) (Supp.1975). This provision was not incorporated in the rule
because the Committee is of the opinion that the accused might not know whether the
victim was going to testify about lack of sexual conduct until the victim had actually
completed direct examination. To impose the notice and hearing requirement does not
seem to be fair in such a case. Moreover, the prosecution and victim can obviate such
impeaching testimony by avoiding general statements about the victim’s sexual activity
on direct examination. For these reasons subdivision 3(d) of the statute is not
incorporated in the rule. i i taton-is—

vuAMIAeAT o
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under which prosecution evidence of this nature opens the door to rebuttal evidence by
the defense,

The Committee deleted the language, "Evidence of such conduct engaged in more
than one year prior to the date of alleged offense is inadmissible," from subdivision 3(a)
of the statute. Obviously, the longer time lapse between the past conduct and the date
of the alleged consent, the less probative the evidence becomes. However, there might
be situations in which the victim engaged in a common scheme or plan which began
more than a year before the offense and which might be relevant. The year limitation
is arbitrary and may be unconstitutional. A sufficient safeguard is contained in the
requirement that the probative value must not be substantially outweighed by the
inflammatory and prejudicial nature of the evidence. This standard of admissibility has
been altered slightly from the statutory language to conform with the general standard
of admissibility found in rule 403. The change was necessary so that it would not
appear that the accused had to meet a more stringent test of admissibility when proving
a defense, than did the prosecutor in proving the accused’s guilt.

With the respect to the procedural portions of the rule, the Committee deleted
the language "to the fact of consent” from subdivision 4(c) of the statute. The required
finding is that the evidence be "admissible as prescribed by this rule." Under both the
statute and the rule, certain evidence of previous sexual conduct--that concerning the
zmgrce of semen, pregnancy or disease--is admissible whether or not consent is a

efense.

The Committee deleted the language "and prescribing the nature of the
questions to be permitted at trial," also from subdivision 4(c) of the statute. A court
order stating the extent to which the evidence is admissible is a sufficient safeguard,
especially when considered with the restrictive language, "nor shall any reference to
such conduct be made in the presence of the jury," taken from the statute and
incorporated in rule 404¢e}+) 412 (1). Prescribing the nature of the questions to be

asked by counsel is a marked and unnecessary departure from the adversary system and
may be unconstitutional.




ARTICLE 6. WITNESSES

* k&

Rule 6.02. Lack of Personal Knowledge

A witness may not testify to a matter unless evidence is introduced sufficient to
support a finding that he the witness has personal knowledge of the matter. Evidence
to prove personal knowledge may, but need not, consist of the witness’ own testimony
of-the-witness—himself. This rule is subject to the provisions of rRule 703, relating to
opinion testimony by expert witnesses.

Rule 6.03. Oath or Affirmation ]
Before testifying, every witness shall be required to declare that ke the witness
will testify truthfully, by oath or affirmation administered in a form calculated to

awaken his the witness’ conscience and impress his the witness’ mind with his the duty
to do so.

Rule 6.04 Interpreters

An interpreter is subject to the provisions of these rules relating to qualification

as an expert and the administration of an oath or affirmation to that-he-will make a
true translation.
ok ok

Rule 6068. Competency of Juror as Witness

(a) At the trial. A member of the jury may not testify as a witness before
that jury in the trial of the case in which he the juror is sitting as-a—jurer. If ke the
juror is called to so testify, the opposing party shall be afforded an opportunity to object
out of the presence of the jury.

(b) Inquiry into validity of verdict or indictment. Upon an inquiry into
the validity of a verdict or indictment, a juror may not testify as to any matter or
statement occurring during the course of the jury’s deliberations or to the effect of
anything upon his that or any other juror’s mind or emotions as influencing him the
Juror to assent to or dissent from the verdict or indictment or concerning his the juror’s
mental processes in connection therewith, except that a juror may testify on the
question whether extraneous prejudicial information was improperly brought to the
jury’s attention, or whether any outside influence was improperly brought to bear upon
any juror, or as to any threats of violence or violent acts brought to bear on jurors,
from whatever source, to reach a verdict. Nor may his a juror’s affidavit or evidence of
any statement by him the juror concerning a matter about which ke the juror would be
precluded from testifying be received for these purposes.

Committee Comment--199789
* % ok
The rule makes the juror’s statements by way of affidavit or testimony
incompetent. The rule does not purport to set out standards for when a new trial
should be granted on the grounds of juror misconduct. Nor does the rule set the
proper procedure for procuring admissible information from jurors. In Minnesota it is
generally considered improper to question jurors after a trial for the purpose of
obtaining evidence for a motion for a new trial. If thelosinglitigant-suspects possible
misconduct on behalf of a juror is suspected, it should be reported to the Court, and if
necessary the jurors will be interrogated on the record and under oath in court.
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Schwartz v. Minneapolis Gas Co., 258 Minn. 325, 328, 104 N.W.2d 301, 303 (1960);
Olberg v. Minneapolis Gas Co., 291 Minn. 334, 343, 191 N.W.2d 418, 424 (1971);

Minn.R.Crim.P. 26.03, subd. 19(6). See also Rule 3.5 of the Rules of Professional
d egard to communications with jurors. The amended rule allows jurors to
testify about overt threats of violence or violent acts brought to bear on jurors b
nce and use of violence is clearl

anyone, including by other jurors. reats of viole

qr

aking osg of a jury.

inamise 0 express act hreats @ viole lee State v Sche
285 N.W.2d 686 (Minn. 1979); State v. Hoskins, 292 Minn, 111, 193 N.W.2d 802 (1972).

Rule 607. Who May Impeach

The credibility of a witness may be attacked by any party, including the party
calling him the witness.

Rule 608. Evidence of Character and Conduct of Witness
® %k %

(b) Specific instances of conduct. Specific instances of the conduct of a witness,
for the purpose of attacking or supporting his the witness’ credibility, other than
conviction of crime as provided in *Rule 609, may not be proved by extrinsic evidence.
They may, however, in the discretion of the court, if probative of truthfulness or
untruthfulness, be inquired into on cross-examination of the witness (1) concerning his
the witness’ character for truthfulness or untruthfulness, or (2) concerning the
character for truthfulness or untruthfulness of another witness as to which character
the witness being cross-examined has testified.

The giving of testimony, whether by an accused or by any other witness, does
not operate as a waiver of his the accused’s or the witness’ privilege against self-
incrimination when examined with respect to matters which relate only to credibility.

Rule 609. Impeachment by Evidence of Conviction of Crime

(a) General rule. For the purpose of attacking the credibility of a witness,
evidence that ke the witness has been convicted of a crime shall be admitted if-elieited

i stablis ord—during-crossexam ination—but only if the crime
(1) was punishable by death or imprisonment in excess of one year under the law under
which ke the witness was convicted, and the court determines that the probative value
of admitting this evidence outweighs its prejudicial effect, or (2) involved dishonesty or
false statement, regardless of the punishment.

(b) Time limit. Evidence of a conviction under this rule is not admissible if a
period of more than ten years has elapsed since the date of the conviction or of the
release of the witness from the confinement imposed for that conviction, whichever is
the later date, unless the court determines, in the interests of justice, that the
probative value of the conviction supported by specific facts and circumstances
substantially outweighs its prejudicial effect. However, evidence of a conviction more
than 10 years old as calculated herein, is not admissible unless the proponent gives to
the adverse party sufficient advance written notice of intent to use such evidence to
provide the adverse party with a fair opportunity to contest the use of such evidence.

(c) Effect of pardon, annulment, vacation or certificate of
rehabilitation. Evidence of a conviction is not admissible under this rule if (1) the
conviction has been the subject of a pardon, annulment, vacation or certificate of
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rehabilitation or other equivalent procedure based on a finding of the rehabilitation of
the person convicted, and that person has not been convicted of a subsequent crime
which was punishable by death or imprisonment in excess of one year, or (2) the
conviction has been the subject of a pardon, annulment, vacation or other equivalent
procedure based on a finding of innocence.

(d) Juvenile adjudications. Evidence of juvenile adjudications is not

admissible under this rule unless permitted by pursuant-to statute or required by the
state or federal constitution.

Committee Comment 195789
Subdivision (a)

The question of impeachment by past conviction has given rise to much
controversy. Originally convicted felons were incompetent to give testimony in courts.
It was later determined that they should be permitted to testify but that the prior
conviction would be evidence which the jury could consider in assessing the credibility
of the witness. However, not all convictions reflect on the individual’s character for
truthfulness. In cases where a conviction is not probative of truthfulness the admission
of such evidence theoretically on the issue of credibility breeds prejudice. The potential
for prejudice is greater when the accused in a criminal case is impeached by past crimes
that only indirectly speak to his character for truthfulness or untruthfulness. The rule
represents a workable solution to the problem. Those crimes which involve dishonesty
or false statement are admissible for impeachment purposes because they involve acts
directly bearing on a person’s character for truthfulness. Dishonesty in this rule refers
only to those crimes involving untruthful conduct. When dealing with other serious
crimes, which do not directly involve dishonesty or false statement the Court has some
discretion to exclude the offer where the probative value is outweighed by prejudice.
Convictions for lesser offenses not involving dishonesty or false statement are
inadmissible.

The substantive amendment is designed to conform this rule to the accepted
practice in Minnesota, which is to allow the accused to introduce evidence of past
crimes in the direct examination of the accused.

Contrary to the practice in federal cou the defendant can preserve the is
at a motion in limine and need not testify to litigate the issue in post trial motions and
appeals. Compare State v. Jones, 271 N.W.2 inn, 197 ith Luce v. United
States, 469 U.S. 38, 105 S.Ct. 460, 83 L.Ed.2d 443 (1984). The trial judge should make

S S sidered

sons for
admitting or excluding the evidence. If th

BRIl e reas
mit the co hould
give a limiting instruction to the jury whether or not one is requested. State v. Bissell,
368 N.W.2d 281 (Minn. 1985).

Subdivision (b)

. The rule places a ten year limit on the admissibility of convictions. This
limitation is based on the assumption that after such an extended period of time the
conviction has lost its probative value on the issue of credibility. Provision is made for

going beyond the ten year limitation in unusual cases where the general assumption
does not apply.

: 5 ; 'i'he rulé will supersede Minn. St. §
595.07 (1974).




g 8 ent is a change ot substance ] ats. § ]
2 (1988) does permit the disclosure of juvenile records in limited circumstances.
Pursuant to Minn, Stats. § 260.211, subd. 1 (198874) a juvenile adjudication is not to be
considered a conviction nor is it to impose civil liabilities that accompany the conviction
of a crime. Rule 609(d) reflects this policy by precluding impeachment by evidence of a
prior juvenile adjudication. It is conceivable that the state policy protecting juveniles as
embodied in the statute and the evidentiary rule might conflict with certain
constitutional provisions, e.g., the sixth amendment confrontation clause. Under these
circumstances the evidentiary rule becomes inoperative. See Davis v. Alaska, 94 S.Ct.

1105, 415 U.S. 308, 39 L.Ed.2d 347 (1974).construed in State v. Schilling, 270 N.W.2d
769 (Minn, 1978).

Rule 610. Religious Beliefs or Opinions
Evidence of the beliefs or opinions of a witness on matters of religion is not

admissible for the purpose of showing that by reason of their nature his the witness’
credibility is impaired or enhanced.

Rule 611. Mode and Order of Interr:)g?ti?n and Presentation

(c) Leading questions. Leading questions should not be used on the direct
examination of a witness except as may be necessary to develop his the witness
testimony. Ordinarily leading questions should be permitted on cross-examination.
When a party calls a hostile witness, an adverse party, or a witness identified with an
adverse party, interrogation may be by leading questions.

Rule 612. Writing Used to Refresh Memory

Except as otherwise provided in criminal proceedings by the rules of criminal
procedure, if a witness uses a writing to refresh his memory for the purpose of
testifying, either--

(1) while testifying, or

(2) before testifying, if the court in its discretion determines it is necessary in
the interests of justice,--

an adverse party is entitled to have the writing produced at the hearing, to inspect it,
to cross-examine the witness thereon, and if otherwise admissible to introduce in
evidence those portions which relate to the testimony of the witness. If it is claimed
that the writing contains matters not related to the subject matter of the testimony the
court shall examine the writing in camera, excise any portions not so related, and order
delivery of the remainder to the party entitled thereto. Any portion withheld over
objections shall be preserved and made available to the appellate court in the event of

an appeal. If a writing is not produced or delivered pursuant to order under this rule,
the court shall make any order justice requires.

Rule 613. Prior Statements of Witnesses

(a) Examining witness concerning prior statement. In examining a
witness concerning a prior statement made by him the witness, whether written or not,
the statement need not be shown nor its contents disclosed to him the witness at that
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time, but on request the same shall be shown or disclosed to opposing counsel.

(b) Extrinsic evidence of prior inconsistent statement. Extrinsic evidence
of a prior inconsistent statement by a witness is not admissible unless the witness is
afforded a prior opportunity to explain or deny the same and the opposite party is
afforded an opportunity to interrogate him the witness thereon, or the interests of
justice otherwise require. This provision does not apply to admissions of a party-
opponent as defined in *rRule 801(d)(2). . ..

Rule 615. Exclusion of Witnesses
* k%
Committee Comment--1979%89
The rule conforms to existing law in Minnesota and is consistent with
Minn.R.Crim.P. 26.03 subd. 7. The rule, unlike the federal rule, leaves phe issue

subject to the discretion of the trial court. A request for sequestration in criminal cases
rarely should be denied. State v. Jones, 347 N.W.2d 796 (Minn. 1984); State v. Garden,
267 Minn. 97, 125 N.W.2d 591 (1963). The committee agrees, however, with the
Advisory Committee Note to Fed.R.Evid. 615 that investigating officers, agents who
were involved in the transaction being litigated, or experts essential to advise sel
the litigation can be essential to the trial process and should not be excluded.
Rule 616. Bias of Witness

For the purpose of attacking the credibility of a witness. evidence of bias.
prejudice, or interest of the witness for or against any party to the case is admissible.

Committee Comment-1989

Rule 616 is adopted from the Uniform Rules of Evi Rule 616 ifies
QI;iffLeg States v. Abel, 469 U.S. 45. 105 S.Ct. 465, 83 1.Ed.2d 450 (1984) w.hich in turn
reaffirmed e . : .

d existing practice hus, the rule does stitute g chang

a witness is a fact of consequence : : e 8§
make it clear that bias. prejudice, or interest is not a collateral matter, and can be
established by extrinsic evidence. See State v. Underwood, 281 N.W.2d 337 (Minn.
1979); State v. Waddell, 308 N.W.2d 303 (Minn, 1981); State v. Garceau, 370 N.W.2d 34

(Minn. App. 1985). Included in bias, prejudice, or interest is evidence that the witness
is being paid by a party.

Rule 617. Conversation with Deceased or Insane Person

A witness is not precluded from giving evidence of or concerning any
conversations with, or admissions of a deceased or insane party or person merely
because the witness is a party to the action or a person interested in the event thereof.

Committee Comment--19%789
This rule, former Minn.R.Evid. 616, was renumbered to permit the inclusion of
ule 616, Bias of Witn in ner consi ith the organization of the Uniform
Rules of Evidence. This rule supersedes Minn.Stats. § 594.04 (1974), which is known to
the bench and bar of Minnesota as the "Dead Man’s Statute." The purpose of this
statute was to reduce the possibility of perjury in cases of this type. However, the
statute was subject to all the problems and potential for injustice which are inherent in

a rule which excludes otherwise admissible evidence.
k ok %
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ARTICLE 7. OPINIONS AND EXPERT TESTIMONY

Rule 701. Opinion Testimony by Lay Witness.

If the witness is not testlfymg as an expert, his the witness’ testimony in the
form of opinion or inferences is limited to those opinions or inferences which are (a)
rationally based on the perception of the witness and (b) helpful to a clear
understanding of his the witness’ testimony or the determination of a fact in issue.
® % %

Rule 703. Bases of Opinion Testimony by Experts

(a) The facts or data in the particular case upon which an expert bases an
opinion or inference may be those perceived by or made known to htm the expert at or
before the hearing. If of a type reasonably relied upon by experts in the particular field

in forming opinions or inferences upon the subject, the facts or data need not be
admissible in ev1dence

and the underlying data is pmlculg ly tgg gtwg_xﬁ hy, th 1 1 it the da r

this rule for the limited purpose of showing the basis for the expert’s opinion. Nothing
in this rule restricts admissibility of underlying expert data when inquired into on cross-
examination.

Committee Comment-197789
* % %k

This rule deals with the adequacy of the foundation for the opinion. Rule 705
determines the timing and necessity for establishing the foundation at trial. Great
emphasis is placed on the use of cross-examination to provide the trier of fact with
sufficient information to properly asses the weight to be given any opinion.

Although an expert may rely on in dmis fi r in formin opinion
he inadmissible foundation should L not be ad into evidence simply because it

accompanmng commgnt, 120 F.R.D. 229, b &QQ ! 128:22 .

In criminal cases, the inadmissible fi tion t be admitted, Admittin
such evidence might violate the accused’s righ confrontation. tate v. Towne
142 Vt. 241, 453 A.2d 1133 (1982).

Rule 705. Disclosure of Facts or Data Underlying Expert Opinion
The expert may testify in terms of opinion or inference and give his reasons
therefor without prior disclosure of the underlying facts or data, unless the court

requires otherwise. The expert may in any event be required to disclose the underlying
facts or data on cross-examination.
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Committee Comment 197789

Rule 705 streamlines the presentation of expert testimony leaving it to cross
examination to develop weaknesses in the expert’s opinion. Obviously, if there is to be
effective cross-examination the w cross-examiner must have advance
knowledge of the nature of the opinion and the basis for it. The procedural rules
provide for much of this information by way of discovery. See Minn.R.Civ.P. 26 and
Minn R.Crim.P. 9.01, subd. 1(4). In the case where the adverse party cross-examiner
has not been prov1ded with the necessary information to conduct an effective cross-
examination, the Court ean should, if requested by the adverse party, exercise its

discretion under the rule and require that a full foundation be established on direct
examination.

Rule 706. Court Appointed Experts

(a) Appointment. The court may on its own motion or on the motion of any
party enter an order to show cause why expert witnesses should not be appointed, and
may request the parties to submit nominations. The court may appoint any expert
witnesses agreed upon by the parties, and may appoint expert witnesses of its own
selection. An expert witness shall not be appointed by the court unless ke the witness
consents to act. A witness so appointed shall be informed of his the witness’ duties by
the court in writing, a copy of which shall be filed with the clerk, or at a conference in
which the parties shall have opportunity to participate. A witness so appointed shall
advise the parties of his the witness’ findings, if any; his the witness’ deposition may be
taken by any party; and he the witness may be called to testify by the court or any
party. He The witness shall be subject to cross-examination by each party, including a
party calling him-as—a the witness.

* &k %

ARTICLE 8. HEARSAY

Rule 801. Definitions

The following definitions apply under this article:

(a) Statement. A "statement" is (1) an oral or written assertion or (2)
nonverbal conduct of a person, if it is intended by him the person as an assertion.

L I ]

(d) Statements which are not hearsay. A statement is not hearsay if--

(1) Prior statement by witness. The declarant testifies at the trial or
hearing and is subject to cross-examination concerning the statement, and the
statement is (A) inconsistent with his the declarant’s testimony, and was given under
oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a

deposmon, or (B) consistent with hts _g_@glg_x;gm_g testnnony and helpful to the trier
fft ~-‘_-:,_:,:. 8 cre ts—offered—to-rebut—an

motive or (C) one of 1dent1ﬁcat10n of a person made a.fter percelvmg htm thg pgrgon, if
the court is satisfied that the circumstances of the prior identification demonstrate the
reliability of the prior identification, or (D) a statement descnbmg or explaining an
event or condition made while the declarant was perceiving the event or condition or
immediately thereafter.

(2) Admission by party-opponent. The statement is offered against a party
and is (A) his the party’s own statement, in either his an individual or a representative
capacity, or (B) a statement of which he the party has manifested his an adoption or
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belief in its truth, or (C) a statement by a person authorized by him the party to make
a statement concerning the subject, or (D) a statement by his the party’s agent or
servant concerning a matter within the scope of his the agency or employment, made
durmg the enstence of the relatlonshlp, or (E) a statement by a coconsplrator of }f the

declarant ang thg party against whgm the .‘_ .' ;g pﬁg d, d (i) that the
§tatemgnt was magle in &unng the course gj and in furﬂherance of the consplracy In
f o N ’ h N

ufficlgnt to ggtgbhgh thg g:ngtgnce 0 .
_@L_Minmuw d, in the dht&mﬂmmgﬂgm&uihe red ed showing
- p Q .. “ t ia o 3 . o o 3 3 ]

not made, hoyg' ver, the Court ghgl -‘ tg m;gtm i , or gig gurg_tlvg mstructlons, or
grant the party such relief as is just in the circumstances.

Committee Comment--19%789

* & &

to erlved stanlv evidence _ M helpful he trier of fact in

evaluating the credibility of the witness. Originally, Rule 801(d)(1)(B) applied only to
statements that were offered to rebut a ghg;ge of recent fabrication or gndug 1nﬂugng
or motive. The language of the original rule ead litera Was Z .
example. evidence of a prior consistent statement should be received as gubstantive
evidence to rebut an inference of unintenti i iy ven in th nce of an
charge of fabrication or impropriety. Also, evidence of prompt complaint in gexual
assault cases should be received as substantive evidence in the prosecution’s case in

chief, without the need for any showing that the evidence is being used to rebut a
charge of "recent fabrication or improper influence or motive."

'}‘he amended rule is consistent with the result in State v. Arndt. 285 N.W.2d

478 (Minn, 1979). Because of the restrictive language of former Rule 801(d)(1)(B).
however, the Arndt Court did not relv upon that rule. Instead. it relied upon the
theory that the prior statement was not offered for f the matter asserted
and hence was not hearsay under th iti in Rule 801(c amended

ul 1(d)(Q)B) eliminate need for reli is th ' her
eliminates the need for a limiting instruction informing the jury that the evidence
cannot be used to prove the truth of the matter ggggztgd,

Amended Rule 801(d)(1)(B) only applies to prior s statements that are consistent

with the declarant’s tnﬂ tgstlmonx gg;d thgt gl_'g hg pf_ul in gvg;g&tmg the credlhlhtv of
thdlant 3 5 : co Sta :

about events thgt hgvg ngt bggnggsg'jbg by thg witness ;g’ t_l_‘;gl t_gggg;g nz, thoge

agsertions are not helpful in supporting the credlb;hﬂ of the witness and are not
admissible under this rule.

Even when rior consistent stat ment with_ev cribed in the
witness’ trial testimony. amended Rule 801(d)(1)(B) does not make the prior statement
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ically admissible e trial judge has discreti r 1 4 0
onrolthm order of presenting evi | to exclude cumulative evidence.

statement before

credﬂuhtv of thg wm;ggg, Mgrg progf t_'._llgﬂle ggg 88 rgng_gt -.__ §e §gy_1 e ggogx in and

out of court does not necessarily bolster crednt%im

considering Lhe gocougpira&gr’g statements, State v. Thompson, 273 Minn, 1, 139
N.W.2d 490 (1966). In Bourjaily the Co ntin the prior I le that th
showing had to be made b reponder: t i ich is a higher standar
than the Minnesota standard of a prima facie showing. However, the Court held that
the trial judge could consider the statements in determining whether a conspiracy had
been shown, overruling a line of federal cases whi 1 h nts could not
be considered. The amended rule a he Bourjaily holdings in the following
respects: e f f requir d i nd f eviden d under
t St8 Xk ‘ le a 8 B e side B_state i

ermining
le th

: tat
content of the statgmgnt

The amended rule continues prior Minnesota law that the order of proof rests in
the discretion of the trial judge, who may admit the declaration before the reggirgd
showing is made. Although there i r that tions will be it ed d
the showing will not later be made. the Committee ;gog the view that the dg;;gg
offset by thg ml judge’s authority to requi

,.
=
=
&=,

=lo
]

presence of th ]uxx undgr Rglg 104(c) oreover. 1 r
atho Zes : oT'8 ' P 8 : '; as is just, i
the s teme ts mltt t f ion i

The @endeg rule continues the prior limitation that the g@&_e_. ment must be
made in the course of and in furtherance of the conspiracy.

* ® %

Rule 803. Hearsay Exceptions: Availability of Declarant Immaterial

The following are not excluded by the hearsay rule, even though the declarant is
available as a witness:
® ok ¥
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(5) Recorded recollection. A memorandum or record concerning a matter
about which a witness once had knowledge but now has insufficient recollection to
enable-himto testify fully and accurately, shown to have been made or adopted by the
witness when the matter was fresh in his the witness’ memory and to reflect that
knowledge correctly. If admitted, the memorandum or record may be read into

evidence but may not itself be received as an exhibit unless offered by an adverse party.
* % %

(6) Records of regularly conducted business activity. A memorandum, 1
report, record, or data compilation, in any form, of acts, events, conditions, opinions, or f
diagnoses, made at or near the time by, or from information transmitted by, a person |
with knowledge, if kept in the course of a regularly conducted business activity, and if
it was the regular practice of that business activity to make the memorandum, report,
record, or data compilation, all as shown by the testimony of the custodian or other
qualified witness, unless the source of information or the method or circumstances of
preparation indicate lack of trustworthiness. The term "business" as used in this
paragraph includes business, institution, association, profession, occupation, and calling
of every kl;ilad, whether or not conducted for profit. A memorandum, report. record, or

o lation . tigation is \dmiss :

ol
gsible under this exception.

(8) Public records and reports. Unless the sources of information or other
circumstances indicate lack of trustworthiness, Rrecords, reports, statements, or data

compilations, in any form, of public offices or agencies, setting forth (A) the activities of
the office or agency, or (B) matters observed pursuant to duty imposed by law as to
which matters there was a duty to report, excluding, however, in criminal cases and
petty misdemeanors matters observed by police officers and other law enforcement
personnel, or (C) in civil actions and proceedings except petty misdemeanors and against
the State in criminal cases and petty misdemeanors, factual findings resulting from an
investigation made pursuant to authoripy granted by law;unless—the-sources—of

.
SuUWwi [XIITCHSS.

[1X] [11¢

] eRS SRAVE '! '-
. (18) Learned treatises. To the extent called to the attention of an expert
witness upon cross-examination or relied upon by him witness in direct

examination, statements contained in published treatises, periodicals, or pamphlets on a
subject of history, medicine, or other science or art, established as a reliable authority
by the testimony or admission of the witness or by other expert testimony or by judicial
notice. If admitted, the statements may be read into evidence but may not be received
as exhibits.

(19) Reputation concerning personal or family history. Reputation
among members of his a person’s family by bloed, adoption, or marriage, or among his a
person’s associates, or in the community, concerning a person’s birth, adoption,
marriage, divorce, death, legitimacy, relationship by blood, adoption, or marriage,
ancestry, or other similar fact of his personal or family history.

* & %

(21) Reputation as to character. Reputation of a person’s character among
his associates or in the community.

* Kk %

(24) Other exceptions. A statement not specifically covered by any of the
foregoing exceptions but having equivalent circumstantial guarantees of trustworthiness,
if the court determines that (A) the statement is offered as evidence of a material fact;
(B) the statement is more probative on the point for which it is offered than any other
evidence which the proponent can procure through reasonable efforts; and (C) the
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general purposes of these rules and the interests of justice will best be served by
admission of the statement into evidence. However, a statement may not be admitted
under this exception unless the proponent of it makes known to the adverse party
sufficiently in advance of trial or hearing to provide the adverse party with a fair
opportunity to prepare to meet it, his the proponent’s intention to offer the statement
and the particulars of it, including the name, address, and present whereabouts of the
declarant,

Committee Comments--197789
x % »

The rule should be read broadly to accompllsh the purposes set out in rRule 102
as well as to ensure that only trustworthy evidence is admitted. The application of the
rule should not cause a substantive change in existing practice. Past decisions of the
Minnesota Supreme Court should serve as guidelines for the proper interpretation of
this rule. See gen. Brown v. St. Paul Ry., 241 Minn. 15, 62 N.W.2d 688, 44 A.L.R.2d
535 (1954); City of Fairmont v. Sjostrom, 2890 Minn. 87, 157 N.W.2d 849 (1968).

Documents prepared solely for litigation purposes do not qualify under this
exception. If the document is prepared in part for businegs purposes but with an eye
toward litigation the court must decide if the interest in litigation sufficiently detracted
from the trustworthiness of the report to preclude its admission. See Palmer v.
Hoffman, 318 U.S. 109, 63 S.Ct. 477, 87 L.Ed. 645, 144 AL R. 719 (1943). cited with
approval in Brown v. St. Paul Ry. Co., 241 Minn, 15, 36, 62 N.W.2d 688, 702 (dictum).

* Kk %

Subdivision (8)

The rationale for this exception rests in:

1. a belief in the trustworthiness of the work product of government agents
operating pursuant to official duty;

2. the necessity for introducing the full reports as opposed to testimony of
government agents whose memory may be faulty; and

3. a concern for the disruption that would result in government agencies if its
employees were continually required to testify in trials. See United States Supreme
Court advisory Committee Note. See also C. McCormick, Evidence § 315 (2d ed. 1972).
Subdivisions (A) and (B) are consistent with existing practice.

The rule was amended to clarify that records and reports qualifying under each

subdivision (A), (B) and (C) should be excluded if the report is not trustworthy. Among
other matters, the court §hould cgnmdgr thg qu ggﬁlgg'gng, b@g, and mgtlvagmn of the

authors, the timeliness and methods of investig proced and the

reliability of the foundation upon whlch any fa u_a_l ﬁ_n ;gg, ggmlon, or gonclusmn ig

based.

Subdivision (C) permits introduction of factual findings resulting from
1nvest1gat10ns made pursuant to authority granted by law except when offered against
the accused in criminal cases. At-present Prior to the Minnesota Rules of Evidence,
Minnesota courts _g do not admit reports of-this-nature which included discretionary
conclusions and opinions Barnes v. Northwest Airlines, Inc. 233 Minn. 410, 433, 47
N.W.2d 180, 193 (1951); Clancy v. Daily News Corp., 202 Minn. 1, 7, 277 N.-W. 264, 268
(1938). Thg rule makes no distinction among ﬁngl_;ggg of histo @ fgc;, factual

conclusions, or gmmons nggh grgaft Corp. v. Bgmﬂ, 488 U.S. ., 109 S.Ct. 439, 102
L.Ed.2d 445 (1988)(investigator’s report on cause of airplane crash was not excludable

because it included investigator’s opinion or goncluglgn ). See also Pipestone v.
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Halbersma, 294 N.W.2d 271 (Minn. 1980). The primary concern of the rule is a
determination of whether the factual finding, conclusion, or opinion is trustworthy and
helpful to the resolution of the issues. Considerations of whether the document
contains historical facts as opposed to conclusions or discretionary factual findings is
subordmate to th1s pnmary consxderatmn Fhe-court-has-the-discretion-to-exclude

_ Subdivisi
This exception allows for the continued development of exceptions to the hearsay

rule. It provides for sufficient flexibility to carry out the goals set out in rRule 102.
The rule defines the common law power of the judge to fashion new exceptions to the
hearsay doctrine. For hearsay to qualify under this provision it must be established
that there is some need for the evidence and that the evidence has guarantees of
trustworthiness equivalent to the specific exceptions set out in rRule 803.

Furthermore, there is a notice requirement to avoid the possibility of surprise
and to lend morefpredlctabxhty ﬁo the 1111t1gam1m process. mgmm@m

- " = : <

States v. Balley 581 F 24 341 (34 Cin. 1078). Uniied Siates v. Carlson, 547 F 2 1346
(8th Cir. 1976) cert, denied 431 U.S. 914; United v. Leslie. 542 F.2d 285 (5th Cir
1976).

Rule 804 Hearsay Exceptions; Declarant Unavailable

(a) Definitions of unavailability. "Unavailability as a witness" includes
situations in which the declarant--

(1) is exempted by ruling of the court on the ground of privilege from testifying
concerning the subject matter of his the declarant’s statement; or

(2) persists in refusing to testify concerning the subject matter of his the
declarant’s statement despite an order of the court to do so; or

(3) testifies to a lack of memory of the subject matter of his the declarant’s
statement; or
w* k%

(56) is absent from the hearing and the proponent of his a statement has been
unable to procure his the declarant’s attendance (or in the case of a hearsay exception

under subdivision (b)(2), (3), or (4), his the declarant’s attendance or testimony) by
process or other reasonable means.

A declarant is not unavailable as a witness if his the declarant’s exemption, refusal,
claim of lack of memory, inability, or absence is due to the procurement or wrongdoing
of the proponent of his the statement for the purpose of preventing the witness from
attending or testifying.

(b) Hearsay exceptions. The following are not excluded by the hearsay rule

if the declarant is unavailable as a witness:
[ I I

(2) Statement under belief of impending death. In a prosecution for
homicide or in a civil action or proceeding, a statement made by a declarant while
believing that his the declarant’s death was imminent, concerning the cause or
circumstances of what he the declarant believed to be his impending death.

(8) Statement against interest. A statement which was at the time of its
making so far contrary to the declarant’s pecuniary or proprietary interest, or so far
tended to subject him the declarant to civil or criminal liability, or to render invalid a
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claim by him the declarant against another, that a reasonable man person in his the
declarant’s position would not have made the statement unless he-believed believing it
to be true. A statement tending to expose the declarant to criminal liability and offered
to exculpate the accused is not admissible unless corroborating circumstances clearly
indicate the trustworthiness of the st.atexgelit.
*®

(6) Other exceptions. A statement not specifically covered by any of the
foregoing exceptions but having equivalent circumstantial guarantees of
trustworthiness, if the court determines that (A) the statement is offered as evidence of
a material fact; (B) the statement is more probative on the point for which it is offered
than any other evidence which the proponent can procure through reasonable efforts;
and (C) the general purposes of these rules and the interests of justice will best be
served by admission of the statement into evidence. However, a statement may not be
admitted under this exception unless the proponent of it makes known to the adverse
party sufficiently in advance of trial or hearing to provide the adverse party with a fair
opportunity to prepare to meet it, his the proponent’s intention to offer the statement

and the particulars of it, including the name, address, and present whereabouts of the
declarant.

Committee ‘("Jo:m'l'ment--lmg_ﬂ
Subdivision (b)(5)

Other than the requirement of unavailability, this exception is identical to rRule
803(24). Since the unavailability of the declarant will increase the necessity for
resorting to hearsay statements, it is likely that this provision will be used more
frequently than rRule 803(24) in fashioning new exceptions to the hearsay rule.

* k%

Rule 806. Attacking and Supporting Credibility of Declarant

When a hearsay statement, or a statement defined in rRule 801(d)(2)(C), (D), or
(E), has been admitted in evidence, the credibility of the declarant may be attacked, and
if attacked may be supported, by any evidence which would be admissible for those
purposes if declarant had testified as a witness. Evidence of a statement or conduct by
the declarant at any time, inconsistent with his the declarant’s hearsay statement, is
not subject to any requirement that Jre the declarant may have been afforded an
opportunity to deny or explain. If the party against whom a hearsay statement has
been admitted calls the declarant as a witness, the party is entitled to examine him the

declarant on the statement as if under cross-examination.
* k%

ARTICLE 9. AUTHENTICATION AND IDENTIFICATION

* k%

Rule 8.02 Self-Authentication.

Extrinsic evidence of authenticity as a condition precedent to admissibility is not
required with respect to the following:
* & %
(2) Domestic public documents not under seal. A document purporting to
bear the signature in his the official capacity of an officer or employee of any entity
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included in paragraph (1) hereof, having no seal, if a public officer having a seal and
having official duties in the district or political subdivision of the officer or employee
certifies under seal that the signer has the official capacity and that the signature is
genuine.

(8) Foreign public documents. A document purporting to be executed or
attested in his an official capacity by a person authorized by the laws of a foreign
country to make the execution or attestation, and accompanied by a final certification as
to the genuineness of the signature and official position (A) of the executing or
attesting person, or (B) of any foreign official whose certificate of genuineness of
signature and official position relates to the execution or attestation or is in a chain of
certificates of genuineness of signature and official position relating to the execution or
attestation. A final certification may be made by a secretary of embassy or legation,
consul general, consul, vice consul, or consular agent of the United States, or a
diplomatic or consular official of the foreign country assigned or accredited to the
United States. If reasonable opportunity has been given to all parties to investigate the
authenticity and accuracy of official documents, the court may, for good cause shown,
order that they be treated as presumptively authentic without final certification or
permit them to be evidenced by an attested summary with or without final certification.

* % %
Committee Comment--197789
™
niform Rule 902(11) adds busi or' itings tha self-

authenticating. The committee considered Rule 902(11) and recommends against
adopting it.
Under present Minnesota law, the authentication requirement for business

records is found in Rule 803(6)(..."all as s hm bz the ngglmgnz of the custodian or
other uahﬁedv_nnss... Th i ble in b. ivil and crimi

uthentlcat,xon rggmrgmgng is generally waived. With r to the minority of cases

in which the parties cannot resolve the issue prior to trial. the committee took the view

that a party should have the right to insist upon the proof required by Rule 803(6).

For these reasons the committee decided no recomms that business records be
added to the list of self-authenticating documents, and recommends that Uniform Rule

902(11) not be adopted.

In addition to the provisions in these rules, evidence can be authenticated
pursuant to specific statutes.
® % X

ARTICLE 10. CONTENTS OF WRITINGS, RECORDINGS, AND
PHOTOGRAPHS

* % %
Rule 1004. Admissibility of Other Evidence of Contents

The original is not required, and other evidence of the contents of a writing,
recording, or photograph is admissible if-* * *

(3) Original in possession of opponent. At a time when an original was
under the control of the party against whom offered, he that party was put on notice,
by the pleadings or otherwise, that the contents would be a subject of proof at the
hearing, and he that party does not produce the original at the hearing; or
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Rule 1006. Summaries

The contents of voluminous writings, recordings, or photographs which cannot
conveniently be examined in court may be presented in the form of a chart, summary,
or calculation. The originals, or duplicates, shall be made available for examination or
copying, or both, by other parties at a reasonable time and place. The court may order
that they be produced in court. . x .

Rule 1007. Testimony or Written Admission of Party

Contents of writings, recordings, or photographs may be proved by the testimony
or deposition of the party against whom offered or by his that party’s written admission,

without accounting for the non-production of the original.
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